


Honorable Ellsworth Haymes 

next day t he magistrate issued a 
citation to the sheriff for contempt 
for refusing to obey the order to bring 
the driver before him. The morning after 
the arrest the prosecuting attorney f iled 
an information against the driver charging 
him with careless and reckless driving. 

"All parties concerned, including this 
writer, would like your opinion as the 
proper procedure under this rule in ad
mitting a person to bail, and also as to 
the legality of the order of the magistrate 
ordering the sheriff to bring the driver 
before him. " 

Rule 21.14 of the Supreme Court Rules r eads as follows: 

"All persons arrested and held in custody 
by any peace officer, without warrant, for 
the alleged commission of a criminal offense, 
or on suspicion thereof , shall be discharged 
from such custody within twenty hours f rom 
the time of arrest, unless they be held upon 
a warrant issued subsequent to such arrest. 
While so held in custody, every such person 
shall be permitted to consult with counsel 
or other persons in his behalf. If the 
offense for which such person is held in 
custody is bailable and the person held 
so requests, he may be admitted to bail in 
an amount deemed sufficient by a judge or 
magistrate of a court of such county or of 
the City of St . Louis having original juris
diction to try criminal offenses. Such ad
mission to bail shall be governed by all 
applicable provisions of these rules. The 
condition of the bail bond shall be that 
the person so admitted to bail will appear · 
at a time and place stipulated therein 
(which shall be a court having appropriate 
jurisdiction) and from time to time as re
quired by the court in which such bond is 
returnable, to answer to a complaint, in
dictment or information charging such 
offense as may be preferred against him." 

This rule, while very similar to Section 544. 170, 1949, 
is believed to be for the purpose of implementing and giving effect 
to said statutes , and to provide the necessary procedure for admitting 
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per sons to ba il who have been arrested and taken into custody 
by any peace of fic er without a warrant for alleged commi s sion of 
a criminal offense, or on suspicion thereof . 

It is noted that Section 544.170 , 
f or admitting per sons to bail who have 
rant under authority of this s ection . 
lows: 

supra , makes no provision 
been arrested without war
Said section reads as f ol-

"All persons ar rested and confi ned in 
any jail , calaboose or other place of 
conf inement by any peace officer, with
out warr ant or other process, f or any 
alleged breach of the peace or other 
criminal of fense, or on suspicion 
thereof , shall be di scharged from said 
custody within twenty hours f r om the 
time of such arrest, unl es s they shall 
be char ged with a criminal offense by 
the oath of some credible person , and 
be held by warrant to answer t o s uch 
of fense; and every per son shall, while 
so confined, be permit ted to all reason
able hours during the day to consult with 
couns el or other persons in his behalf; 
and any person or officer who shall violate 
the provisions of this section , by refusing 
to release any per son who shall be entitled 
to such releas e , or by refusing to per mit 
him to see and consult wi th counsel or 
oth er per sons , or who shall transfer any 
s uch prisoner to the custody or control 
of another, or to another place , or pr efer 
against such person a false charge, with 
intent to avoid the provisions of this 
sect ion , shall be deemed guilty of a mis
demeanor ." 

Rule 21.14, supra , s pecif ically pr ovides that when one is 
arrested without warrant and held in custody f or an alleged crimi nal 
offense or on suspicion t hereof , and such offense is bailable, and 
he so requests , he may be admitted to bail in an amount deemed to 
be suf ficient by a judge or magistrate of the proper court of the 
county , or of the City of St . Louis having original juri sdiction 
to try t he cas e, should the criminal charge be filed in said court. 
The condition of the bail bond shall be that t he person admitted 
to bail will appear at the t ime specified in the court to which 
bond is r eturnable , or from t ime t o time to which the cause may 
be continued, to answer a complaint , indictment or informat ion 
f or such offense as may be preferred against him. 
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It is noted t hat the rule does not provide that one arrested 
and held in custody under the circumstances referred to shall be 
required to wait until after a criminal charge bas first been 
filed against him before he can request and be granted bail for 
his appearance on whatever day the case is set for trial , but 
that he may apply for , and, if the offense is bailable , be granted 
bail by the proper court even though no charge is filed against 
him. 

Section 20, Art icle I , Constitution of Missouri 1945 , pro
vides the classes of criminal offenses which are bailable and 
reads as follows: 

"Bail guaranteed-exceptions .--That 
all persons shall be bailable by 
suffic ient sureties , except for 
capital offense, when the proof 
is evident or the presumption great." 

From the statement of facts given in the opinion request, 
it appears that a member of the Missouri Highway Patrol arrested 
a person without a warrant f or the careless and reckless driving 
of a motor vehicle , and that the person was lodged in the county 
jail. About 6 p. m. of the same day, the attorney for the prisoner 
requested the magistrate court of the county to permit said prisoner 
to make bail . It appears that no formal charge bad been f iled at 
the time of the request , and that an information was not filed until 
the next day, charging sai d prisoner with careless and reckless driv
ing of a motor vehicle . It does not appear that bail was fixed by 
the court , that the prisoner furnished a bail bond, or that he was 
released upon such bond. 

The offense f or which the person was arrested, held in custody, 
and later charged, is a violation of Section 304. 020, RSMo 1949t 
and is a misdemeanor , the punishment f or which is prescribed by 
Section 304 . 570 , RS~o 1949. 

Said of fense was bailable within the meaning of above quoted 
constitutional provision , and when so requested, the magistrate 
court of the county mi ght l egally have set the bail of the prisoner 
in a sum deemed sufficient to guarantee his appearance on a speci
fied date or from time to time to wh i ch the cause might be con
tinued in said cour t where said prisoner would be required to 
answer an inf ormation charging him with the careless and reckless 
driving of a motor vehicle in the event such charge should be pre
ferr ed against him. This we believe to be the proper construction 
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of Rule 21.14, supra, and t he pr ocedure f or making bail, and the 
proper application of such pr ocedure to the facts given in the 
opinion request. 

The second inquiry of the opinion request is in regard to 
the legality of the order of the magistrate requiring the sheri ff 
to bring the prisoner before said magistrate. 

The statement of facts given above does not a ppear to be 
clear or complete , therefore, insofar as the discussion of the 
second inquiry is concerned we find it necessary to assume certain 
facts to be true . 

It is assumed that the prisoner was in the custody of the 
sheriff at 6:00 p.m. on the day of the arrest, when the attorney 
f or the prisoner requested the magistrate court of the county to 
admit s~id prisoner to bail , even t hough no formal charge had 
been made aga inst such prisoner. The magistrate then attempt ed 
to contact the sheri ff , presumabl y for the purpose of getting him 
to bring the prisoner before the magi strate court for a hear i ng 
on the applicat ion f or bail. The sher.iff was out of town at that 
time, but the magistrate was successful in contacting the sheriff 
about 7:1 5 p.~. the s~e evening . After that time the ma gistrate 
went to his office and or dered the sheriff to bring the prisoner 
before him (the magistrate), which the sheriff refused to do . 

It is not clear whether the sheriff was still out of town 
or whether he was in the presence of the magistrate when order ed 
to bring the prisoner to court , nor are any reasons given f or 
his failure to comply with the order. 

Again , f or the purposes of our discussion , it is assumed 
that the sheriff had returned to town and was in the ma gistrate's 
presence when the or der was made , and that the pri soner was s till 
in custody of the sheriff where he i s assumed to have been placed 
earlier in the evening. 

We make th i s assumption since it is the only reasonable con
clusion we a r e able to draw f r om the facts given. ~e do not be
lieve that the magistrate would, or that he did order the sheriff 
to bring the prisoner before him when he knew that the sheriff 
was out of town and that under such circumstances it would be 
physically i mpossible for the sheri ff to compl y with the order. 
We are rather of the opinion that the magistrate believed the 
sher i f f to be in a position in which he could easily carry out 
the court's order by br inging the pri soner bef ore said court 
within a short period of time . 

When the prisoner's a pplication for bail was made it was 
the duty of the magistrate to follow the procedure appl icable 
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in such cases and as authorized by Supreme Court Rule 21.14 , 
s upra. The circQ~stances r equired the magistrate to give the 
anplication due and proper consideration, and if satisfied that 
the offense was bailable, to set the amount of bail, and if 
furnished in the proper amount, then it would be t he f urther 
duty of the magistrate to release the prisoner . 

It appears that such a procedure necessitated a hearing upon 
the applicat ion bef ore the court, and that it v~as to such a hear
ing the magistrate or0ered the sheriff to bring the prisoner, and 
to remain until the hearing \tlas adjourned . The court properly and 
legally made the order, and it was the official duty of the sheriff 
to bring the prisoner before the court, as ordered , and to remain 
and attend the court throughout said hearing . In the event t he 
sheriff could not be personally pre~ent, then he should have had 
one of his deputies perform that duty f or him, as it is the duty 
of the sheriff and deputy to attend court and to act in accordance 
with the court ' s direction . The general rule in thi s respect now 
prevail ing in most jurisdictions is stated in 21 C. J . s ., under 
the title of "Courts" Section 142, page 22 , as follows : 

"As a general rule * * * court * * * 
attendants and assistants must act in 
accordance with the judge ' s directions. 

* * *" 
Section 482 .140, RS~o 1949 , provides that when requested by 

a magistrate , it shall be the duty of the sheriff to be present 
in person, or by deputy and to attend the court . Said section 
reads as follows: 

"Every magi strate may hold court for 
the trial of all causes of which he has 
jurisdiction as often as may be necessary 
to meet the needs of justice, and may 
hold such court on any day , except Sunday, 
on which any cause may be set for trial, 
or any·cause adjourned; and, when so re
quired , the sheriff shall be present in 
person or by deputy and attend on said 
court . " 

Therefore, in answer to the second inquiry, it is our thought 
that the order of the magistrate was properly and legally made , 
and t hat it was the off icial duty of the sherif f to obey same. 

CONCLUSION 

It is therefore, the opinion of · this c!epart ment that under 
the procedure provided by Rule 21 .14 , Rules of Criminal Procedure 
for all courts of Missouri, as adopted by the Missouri Supreme 
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Court, one arrested without a warrant for the alleged criminal 
offense of careless and reckless driving of a motor vehicle, a 
bailable off ense , under Section 20 , Article I , Constitution of 
Missouri 1945 , and while in custody, said nerson may request and 
be granted ba il by the magistrate court of the county having juris
diction to try the case in the event a fo r mal charge of such of
fense were filed in said court. The condit ion of the bond being 
that the person admitted to bail shall appear in said court on a 
specified date , or from t ime to time t o which the cause may be 
continued , there to answer any information which may be preferred 
a gainst him, char ·in ~ the offense of carel ess and r eckless driving 
of a motor vehicle. 

It is the further opinion of this department that when one 
is arrested for an alleged criminal off ense without warrant , and 
whil e in custody, makes anplication f or bail to the magistrate 
court of the county having jurisdiction to try the case in the 
event a criminal charge were filed in said court, and said magis
trate court orders the sheriff to bring the prisoner bef ore the 
court and to be present during the consideration of the application 
for bail, such .order is properly and legally made and it is the 
duty of the sheriff to obey same. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, Mr . Paul N. Chitwood. 

PNC :hr 

Very truly yours, 

J OHN M. DALTON 
Attorney General 


